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R~; Am8n~enta to the Comm1lsion'~ B.oa~~nd ~cs
Entrtpronourg' Block Auction Bule;

Dear Chairman Hundt:

Cook Inlot Region, Inc. (~CI~I"l is plea.ed to Aunmit the
rollowing commente on ~he cammiss1on'g entropreneu~e' block
auction rulee in the wake 'of the Suprame Court's decision Monday
in Adarlnd Conetructors, Inc, v, Pena,

eIRI believe. that the commig~ion can fUl~ill in large
me~sure it! statutory oblig~tions to en5Ure broad participation
in the p~cvi8ion o~ apectrurn based service. while taking into
account the limitationa on the u.e at ~nOr1ty preferences
aat.aDl1shed in Monday" Supreme Court ruling. cnI encoura,ges
the CommiaaioD to retain an~ enhanc. i~1 .ntrepren~urQ' bleck
rules and policies as they apply to ontreprenaurial and s~ll

~ntitiQa and to withdraw any preterences bale~ on race or gender.
By aC~1ng quiC~ly, eh. Commission will cDcou~agQ participation in
its auctions by all amA11 entiti•• reg&~e'l of thQ1r racial or
gendQr composition. ~hQ Commisaion a1.o will oliminate the
uncertainty that now cloudS th. rutur! of many c ~lock auction
a.pplica.nt•.

~ ~ thra.hold matter, thQ Commission IhoulO rfttain and
enhance itl entrepreneur,' block rulss as they apply to
ent~e~reneurial and SmAll entities. It is well-establighed that
th~r. i. no congtitutional limitation on the use Of financial
oategor1~g to diatingu1gh between cla&Qes at entities. Indeed,
the entrepreneur8' block and .mall bu.ineas policies ••taD11shed
hy the Commission in it. gpectrum auction prooeeding arQ
etfQQtiva, conetitut1anally sound tools with which to encourage
investment in entrepreneurial entities. By reserving Gpectrum
bloc~ C and F for bi4ding by rQlatively .mall cornpan1e8 and
reealnlng ene 25 percenc equity exception !o~ emall bUBineQQQ8,
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th@ Commission will open ~he telecommunlcaclons t1alO to a h08C
of entici•• th~t ocherwi5c would be Qxclu~ed.

eIRI support8 the Commission's goal or preQarving an early
auction date, wnich will speed the availab11i~y ot pes eo the
public. B~CAUBe the applicaticn~ that will aoon be filed retleot
mAny months ot negotiation And effort by the applicantD, however,
retention of an early auction date ~ill hA feagible only it thQ
ComMil8ion 1mpo••a minimal chan;~1 en the economic ~5sumptlon8

upon which the applic~tione are pradic~ted. In th4t reg~rd, whQn
the CommimGion r8oonfigu~Q. it. entrepranQurQ' block rulQQ, the
Commisaion also should enhan~A the ~r.!eranoes availablM to small
businesi6s to encourage investment ~n che.e entrepeneurial
entities. S~ch anh~neament' inoludar

1) 8~end1ng the 43.9 percent equity exceptio~ to
!m&ll bulineesesj

incrw••ing the bidding cr~d1t Available to small
businesses from 10 to 2! percent; and

3) o~tBring CO small bUlinei&QQ the most favordhla
p&ymant eerma now available.

With these improVQments, the CommiQs1on will a;;1;t many small
buslneB8eg in attraeeing the capital nece88ary to obtain a
~roadband PCS license. The Commission will e!!ectively encour~ge

the participation of a broad cross-section of potential bidders
without r.g~rd ~o rao. and without implicating the supreme
Court's decision in AQOTanQ Cgn.truccors. MOreover, many of the
8~ bidder8 now preparing C block applic&ti~ will remain
eligible to bid in the ~eeonfigurQd entrepreneurs' block
auotions. MOlt .mall busine.see will he abla to avOid ehe costly
and time-consuming ~roce5S ot renegotiating exiating businec8
arranscmente and pending and consummated all!ancQ; will ramain
in.t~c:t.

In the oontexc 0: .ata1n1ng 1t. entrep=~eurs' block ruleD
and eetacli.hing enhanced preferenoe. lor amall bua1neQAea. ~h@

Commission mu.~ he careful co r.cain ice tribal a!!il1at1oD
exemption adop~~d tor the small bu.ine88 category. Am the
Commission established in ita ritth M9mpr1ndum OpiniOn and Order
in the 8P8C~rum auction procQ@dinq, "(~e eX6mPt Indian tribeB
generally tram our aftiliacion ru1ea beca~i8 Congra•• h•• impose4
unique l@g~l con8~raint9 on the war they can u~i11ze their
revenuell o.n6 a~C5ct~.~ .mplemcnc&t. on pf Sect.ion 3,09{j) c( the
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1
, 10 FeC Red 403, 427 (1994). Indeed, the

Commission d=t~iled QQveral of these unique legal constraints.
including the inability ~! Alaskan Nativee to pledge stock in the
Regional Corporation againac ordinary borrowinga and the
inability or the Corporacion to i~.U8 new 8tOCX or d.bt
~ecuricieB. ~ ~t 427-~9. Th.se limitations render CIRI'Q
Alaskan Native ehareholdera unable to utilizo their assets co
partioipate in the cammi••ion's ~uction8 a. in~ividual 8m&1~
businQS~AQ. ~ at .28.

RecoiUizing the9A r1nanci41 limitation. and the plain
congrela1onal policy regar~ing Nativt Amar1ean small bUa1ne8s
attilia~1on, the Commdssion detQrmined that AlasK4 Native
Reiional Corpor~ticn6 ahould b. excluded trom the ~!filiat1on

coverai& ot applicants that they own and control. !n~e.d, the
Commission exempted th~se Corporae1oca from a~!11iation

specifically for the purpolQa or the Commls8ion'~ imall bu.ines8
~i~e derinit1ona. Vor thQ a~ rea80n. ~rei~ulat.d by thA
Commie.ion in itl apectrum auction prooeeding, thl tribal
affiliation rules set torth in Section 2A.?20(l} (11) (i) of the
Commission's Rule. BhOU1~ apply in che context of the
Commission'& new .mall husinesl entreprQn.urs' bl~ek pr8ferences.

The cQnlt1~ut~onal basis tor the uniqul tre~Oment of Indian
tribes arid Alaak&n Native Regional Corpcrationa cannot aeriously
be challeniQd, nor has it been e~118d into qu.ation by Adira~.

~ Justica Stevens noted in his opinion, the Suprame Court has
long recognized th~t the speoial treatment of these ontiti.. by
Congreee ia ~Qt ~&8.d on raCQ at all. It is b&l.d on the un!quB
political relationship that existl ~etw.gn Nativa Amaric&ne an~
the united StaCa8 government under Artiole I, Section e of the
constitution. ill AdIFaQa con,tructor=, J. Stev~ Die••nting,
at 4 and n.3. ThQ majoricy at the Court did n~e ana coul~ not
dieagr•• with this propo.ition,

IndQ.d, as th.n.Ju6ge Scalia e~l~ined whan writing tar the
majority or the United States Court ot Appeal. tor th. Di.trict
or Columbia Circuit, ~(TlhQ Constitucion itself ..• a1ngloa
Indians Qut a. a proper subject for separate legialation. n

\lnitld State" v. Cohen, 733 F.2d 129, 139 (D.C. eir. 1984) (m
~) (intornal quotations omitted). Thul, preferences accorded
to cnese Gnticia••imply are noc sUbject to I (tlradit1onal equal
proCQat1on &nalyai.," regardleae a! the .t.~ard ot review.
United St&teA y, Degk.r. ~OO F.ld 733. 740 (9th eire 1P79),
AQQor4 Morton y. M4~axi, 417 U.S 535 (lg74). Courts rou~lnQly
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recognize that Indian tribes anO 9~11ar group. are subject to
speciQl rules, st. e.g., OKlahoma I~ Com'n v. Potavatomi Indian
lrib~f III a.Ct. 905, 909-l0 (19g1) (hol~ing that Indian tribes
~re immune trom auit~ by statla). And to apecial £ede~al
regulation. See, e,g., Cnugach AlasKa ~tP, Xc Lujan, 915 F.Zd
454 (~th eire 1990) (&tt1rming regulation ot the membership of an
~la.kan village by the Secretary of the In~.rior).

The creQtmQnt ~c~orded to Native Amerioan entities in the
Commission's affiliation rule, i~ baled on a clear congre~aional

policy and the unique at~tue Native Amerioan; under the
Constitution. The special 8tatus acccrded to these ent1ti•• is
not grounded in rae. ano is not affeoted ~y the ~ar9DO dac1s1on,
For these rea.ons, the tribal affiliation rule; set tor~b in
Section 24,720(1) (11) (i) 0: ehe Comm1aaion'. R~188 .houl~ apply
in the context ot thQ Commission's new 'mall bue1ne'.
entrepreneur.' block preferences.

In ~urnmary, a. the Commission unde~t~e. to raconfigur. i~s

&ntreprtneurs' block auc~ion rules, it should cQQQider ~h8 e!!ect
ot the new rula; on potential C block &pplicante And ways to
avoid large-Bcale disruption of exiat1ng seracigic p~rtnerShipa,

Towaro tn~c and, the Commi.sion ahould continue to r.gQrvQ
apect~ blooks C and F for bidding by relatively amall companiea
and retain the ~5 percent equity exception for small businesses.
Next, the C~iesion 8hould pr.8erve chi tun4amental economic
assumption8 unde.lying many at the alr8ady complo~t4 C blook
applic~tiong by enhancing the preferenOQ8 available ~o small
Quain.gees. Finally, the Commission Qhould take great care to
9nsure that the unique, non-race ori8ncad tribal af~iliation

ex~mpcion 10 not swept away in the poat-hdar,n~ .torm.

sincerely.

COOl INLBT RIGION, !NC.

cc: The Honorable James H. Quel10
The ROftor&b1e AndrQw C.•&r~.tt

The Honorable Rachelle ~. Chong
The HonorablQ 9u_an NaB8


